
681 

Federal Acquisition Regulation 32.503–16 

be fully utilized, along with the serv-
ices of qualified cost analysis and engi-
neering personnel. 

[48 FR 42328, Sept. 19, 1983, as amended at 63 
FR 9061, Feb. 23, 1998] 

32.503–13 [Reserved] 

32.503–14 Protection of Government 
title. 

(a) Since the Progress Payments 
clause gives the Government title to 
all of the materials, work-in-process, 
finished goods, and other items of prop-
erty described in paragraph (d) of the 
Progress Payments clause, under the 
contract under which progress pay-
ments have been made, the ACO must 
ensure that the Government title to 
these inventories is not compromised 
by other encumbrances. Ordinarily, the 
ACO, in the absence of reason to be-
lieve otherwise, may rely upon the con-
tractor’s certification contained in the 
progress payment request. 

(b) If the ACO becomes aware of any 
arrangement or condition that would 
impair the Government’s title to the 
property affected by progress payment, 
the ACO shall require additional pro-
tective provisions (see 32.501–5) to es-
tablish and protect the Government’s 
title. 

(c) The existence of any such encum-
brance is a violation of the contrac-
tor’s obligations under the contract, 
and the ACO may, if necessary, suspend 
or reduce progress payments under the 
terms of the Progress Payments clause 
covering failure to comply with any 
material requirement of the contract. 
In addition, if the contractor fails to 
disclose an existing encumbrance in 
the progress payments certification, 
the ACO should consult with legal 
counsel concerning possible violation 
of 31 U.S.C. 3729, the False Claims Act. 

[48 FR 42328, Sept. 19, 1983, as amended at 51 
FR 2665, Jan. 17, 1986] 

32.503–15 Application of Government 
title terms. 

(a) Property to which the Govern-
ment obtains title by operation of the 
Progress Payments clause solely is not, 
as a consequence, Government-fur-
nished property. 

(b) Although property title is vested 
in the Government under the Progress 

Payments clause, the acquisition, han-
dling, and disposition of certain types 
of property are governed by other 
clauses, as follows: 

(1) The clause at 52.245–17, Special 
Tooling, for special tooling. 

(2) The termination clauses at 52.249, 
for termination inventory. 

(c) The contractor may sell or other-
wise dispose of current production 
scrap in the ordinary course of business 
on its own volition, even if title has 
vested in the Government under the 
Progress Payments clause. The con-
tracting officer shall require the con-
tractor to credit the costs of the con-
tract performance with the proceeds of 
the scrap disposition. 

(d) When the title to materials or 
other inventories is vested in the Gov-
ernment under the Progress Payments 
clause, the contractor may transfer the 
inventory items from the contract for 
its own use or other disposition only if, 
and on terms, approved by the con-
tracting officer. The contractor shall 
(1) eliminate the costs allocable to the 
transferred property from the costs of 
contract performance, and (2) repay or 
credit to the Government an amount 
equal to the unliquidated progress pay-
ments, allocable to the transferred 
property. 

(e) If excess property remains after 
the contract performance is complete 
and all contractor obligations under 
the contract are satisfied, including 
full liquidation of progress payments, 
the excess property is outside the scope 
of the Progress Payments clause. 
Therefore, the contractor holds title to 
it. 

32.503–16 Risk of loss. 

(a) Under the Progress Payments 
clause, and except for normal spoilage, 
the contractor bears the risk for loss, 
theft, destruction, or damage to prop-
erty affected by the clause, even 
though title is vested in the Govern-
ment, unless the Government has ex-
pressly assumed this risk. The clauses 
prescribed in this regulation related to 
progress payments, default, and termi-
nations do not constitute a Govern-
ment assumption of this risk. 

(b) If a loss occurs in connection with 
property for which the contractor 
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